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.

Jay E. Kauffman and Mary G. Kauffman (“theplaintiffs’ or “thedebtors’) on
December 14, 1998, filed a joint Chapter 7 petition. The debtors, on September 23,
1999, brought a complaint against Charlotte L. Neal and Barry E. Neal (“the
defendants’) contending that the post-petition actions of the defendantsin contacting
Town of Andover, Connecticut officials(“theTown”) in order to seek arescission of the
debtors’ certificate of useand occupancy of realty owned and occupied by thedebtors,
located at 10 Shoddy Mill Road, Andover, Connecticut (“the property”), constituted
willful violations of the automatic stay imposed by 11 U.S.C. § 362(a). See 11 U.S.C.
8 362(h) (*An individual injured by any willful violation of a stay provided by this
section shall recover actual damages including costs and attorney’s fees and, in
appropriatecircumstances, may recover punitivedamages.”). Thedebtors complaint
seeks actual and punitive damages, costs and attorney’s fees.

The defendants, appearing pro se, filed answers to the complaint generally
denying that the debtors are entitled to the relief sought. The debtors, on April 28,
2000, filed a motion for summary judgment asserting there were no genuineissues as
toany material fact and that they areentitled tojudgment asa matter of law. See Fed.
R. Bank. P. 7056(a).

Thesupporting paper swhich thedebtor sfiled with their motion did not include
the separate, short and concise statement of the material factsasto which thedebtors
contended therewasno genuineissueto betried, asmandated by D. Conn. L. Civ. R.

9(c)1, made applicable in the bankruptcy court by D. Conn. LBR 1001-1(b).



Accordingly, the court, by itsorder of August 8, 2000, denied the debtors motion.
.

Thedebtors, on September 11, 2000, filed theinstant motion and supplemented
their earlier submissionswith a Local Rule 9(c)1 Statement (“the Statement”). Since
the defendants do not dispute any of the material facts' asserted in the Statement or
accompanying affidavits, thefollowing assertionsar e deemed undisputed for purposes
of thisruling.

Each of the defendants held prepetition judgment liens (for $36,125.42, in the
caseof Mr. Neal, and $2,451.54 for Mrs. Neal) on the property. When the defendants
filed the judgment liens in 1997, the property was zoned for commercial use, and a
commer cial garage (“thebuilding”) waslocated on theproperty. Inlate1997 and early
1998, thedebtor sbegan to convert thebuildingtoallowitsuseasaresidence. On June
8, 1998, the debtor s obtained a building permit from the Town to alter the building to
change its use to a “single family” dwelling. (Exh. 6). The debtors, not yet having
received a certificate of use and occupancy, moved into the building during November
1998. The Town, on December 14, 1998, issued a building permit to allow the
installation of a wood stove in the building. On the same day, the debtorsfiled their
bankruptcy petition.

On March 1, 1999, the Town issued to the debtors a certificate of use and

occupancy for a “28 x 42' conversion from repair garage.” (Exh. 7). The debtors

! Thedefendantsdispute whether the debtorsactually resided on the property on the
date of the petition which isnot material to thisruling.
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amended their bankruptcy petition and schedules on July 12, 1999, to claim the
property astheir residence and as exempt under the Connecticut homestead statute.
The debtors, on their motions, subsequently received orders of the bankruptcy court,
dated August 30, 1999, avoiding the defendants judgment liens on the property as
impairing the debtors homestead exemption.

The principal actions of the defendants, which the debtors claim violate the
automatic stay, aretwo letter swhich thedefendants sent to the Town, questioning and
asserting theimpropriety of the Town’sissuance, on March 1, 1999, of the certificate
of useand occupancy per mitting thedebtor sto occupy thebuildingasaresidence. The
first letter, dated August 6, 1999, was sent to the Andover Planning and Zoning
Commission, and stated as follows:

Dear Members,

We have a concern for which we need your opinion. James

Hallisey, Zoning Agent, has approved and allowed the issuance of a

certificate of occupancy for a single family residencein a business zone

at thereal property known as 10 Shoddy Mill Road, Andover.

Hisarbitrary and capriciousactionsareadirect contradiction to

Sections 8, 21 and 23 of the Andover Zoning Regulations. The property

is, therefore, beingillegally occupied.

We, herewith, request thePlanning& ZoningCommissiontotake
immediateaction torescind thecertificate of occupancy and that any use

of that property asa single family dwelling subscribeto theregulations

asherein stated.

Thesecond letter, dated August 26, 1999, was sent to M ar ge Ander son, Andover

Town Clerk, and stated as follows:

Dear Marge,



The purpose of thisletter isto hereby give notice of our intent to
bring suit against the Town of Andover and seek civil redress through
the courtsfor damages.

On or about 1 March 1999, Mr. James Hallisey, Town
Planner/Zoning Agent allowed theissuanceof aCertificateof Occupancy
for a conversion from a repair garage to a single family dwelling in a
Business Zone, as the real property known as 10 Shoddy Mill Road,
Andover. Based upon information and belief, he did so arbitrarily and
in contradiction to Sections 8, 21 and 23 of the Andover Zoning
Regulationsand C.G.S. 8-3 and C.G.S. 29-265.

As a consequence of Mr. Hallisey’s improper evaluations, his
actions have caused us great economic damage.

Charlotte Neal has personally spoken to Mr. Hallisey on at least
two occasionswithin the past several weeksto discussthissituation and
to gain under standing of his capricious actions. Mr. Hallisey admitted
that he had erred from “start to finish on thisone”. Healso stated that
the reason for hisdecision was that the owner of 10 Shoddy Mill Road
was “moretroubleto us (The Town of Andover) as a business, than as
aresidence’.

Although wefed that aTown of Andover employeehasreaped an
injusticeupon us, weregret havingtobringthisaction against our Town
of residence.

Thedebtor scontend such actionsof thedefendants* wer ewillful and r epeated attempts
on the part of Defendant Creditorsto enforce or collect upon the Judicial Lienson the
property....” (1 10 of Statement.) The debtorsseek ajudgment for attorney’sfeesin
the amount of $19,363.70%, and submitted an affidavit of their attorney in support of
the fee amount.

Thedefendants responsetothedebtors motion states, in effect, that their post-
petition contactswith the Town wer eto obtain infor mation about thedebtors and the

Town’s compliance with state statutes and the Town’s zoning regulations concer ning

2 In light of the court’s ruling on the debtors motion, the court need not consider
whether all of the attor ney’ sfees submitted are properly attributable to the actions of
the defendants.



the property. They contend such contacts did not constitute a violation of the
automatic stay. The debtors filed a reply to the defendants pleading in which the
debtorsarguethat “whatever [thedefendants'] actual motiveswer e, their actionswere
a violation of the automatic stay” and that the debtors are entitled to summary
judgment. (Reply at 4.)
[11.

“[W]e begin with the understanding that Congress says in a statute what it
means and means in a statute what it saysthere.... [W]hen the statute’'s language is
plain, the sole function of the courts - at least wher e the disposition isnot absurd - is

to enforce it according to its terms.” Hartford Underwriters Insur. Co. v. Union

PlantersBank, N.A., U.S. _, 120S.Ct. 1942, 1947, 147 L .Ed.2d 1 (2000) (citations

and internal quotation marksomitted). Thedebtorsdo not specify which provision of

§362(a)® the defendants ar e alleged to have violated. The court has applied the plain

3 Subsection (a) of 11 U.S.C. 8362, Automatic Stay, provides:

(a) Except as provided in subsection (b) of this section, a petition filed
under section 301, 302, or 303 of thistitle, or an application filed under
section 5(a)(3) of the SecuritiesInvestor Protection Act of 1970, oper ates
as a stay, applicable to all entities, of--

(1) the commencement or continuation, including the issuance or
employment of process, of ajudicial, administrative, or other action or
proceeding against the debtor that wasor could have been commenced
before the commencement of the case under this title, or to recover a
claim against thedebtor that ar ose befor ethe commencement of thecase
under thistitle;

(2) the enforcement, against the debtor or against property of the
estate, of a judgment obtained before the commencement of the case
under thistitle;

(3) any act to obtain possession of property of the estate or of property
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language of each of the subsectionsof 8362(a) to thedefendants conduct and concludes
that the automatic stay was not applicable to the defendants actions.

Section 362(a)(1) makes the stay applicable to “the commencement or
continuation ... of ajudicial, administrative, or other action or proceeding against the
debtor that was or could have been commenced before the commencement of the
[bankruptcy] case.” Thedefendants actionsat issuein this proceeding concern their
correspondencewith the Town Planning and Zoning Commission and the Town Clerk
regarding whether issuance of the certificate of use and occupancy to the debtors
complied with the state and local zoning requirements. Becausethe certificate of use
and occupancy at issuewasnot issued until March 1, 1999, mor ethan two monthsafter
the debtorsfiled their joint bankruptcy petition, the defendants could not haveraised
their questions prior to the commencement of the debtors bankruptcy case. The
defendants’ actions, accordingly, were not stayed under 8362(a)(1).

Furthermore, the court notes that, even if the issuance of the certificate of use

and occupancy wer e considered a continuation of the prepetition proceedings for a

from the estate or to exercise control over property of the estate;

(4) any act to create, perfect, or enforceany lien against property of the
estate;

(5) any act to create, perfect, or enforce against property of the debtor
any lien to the extent that such lien securesa claim that ar ose beforethe
commencement of the case under thistitle;

(6) any act to collect, assess, or recover a claim against the debtor that
ar ose befor e the commencement of the case under thistitle;

(7) the setoff of any debt owing to the debtor that arose before the
commencement of the case under thistitleagainst any claim against the
debtor; and

(8) the commencement or continuation of a proceeding before the
United States Tax Court concer ning the debtor.
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building per mit, such proceedingsarenot “ against thedebtor,” inasmuch asthey were
initiated by the debtors. The Second Circuit Court of Appeals hasrepeatedly stated
that “whether an action isby or against a debtor isdetermined by the debtor’s status

at the time the action was begun....” Berry Estates, Inc. v. State of New York (Inre

Berry Estates, Inc.), 812 F.2d 67, 71 (2d Cir. 1987); Koolik v. Markowitz, 40 F.3d 567,

568 (2d Cir. 1994) (same); Teachers Insurance and Annuity Assoc. of America v.

Butler, 803 F.2d 61, 65 (2d Cir. 1986) (same). “In other words, the automatic stay
provision does not prevent entities against whom the debtor proceedsin an offensive

posture ... from protecting their legal rights.” Vitranschart, Inc. v. Levy, 2000 WL

1239081, *5 (S.D.N.Y. 2000). Thedefendantsarenot prevented by theautomatic stay
from complainingtothe Town that the Town’sactionsin per mitting the change of use
of the property requested by the debtorswas arbitrary and capricious. Whether the
debtors actions to remove the defendants liens from the property motivated the
defendants’ lettersisnot of controlling significance.

Section 362(a)(2) stays*“ theenfor cement, against thedebtor or against property
of the estate, of ajudgment obtained before the commencement of the [bankruptcy]
case.” Thedebtorsallegethat thedefendantscommunicated with the Town regarding
its issuance of a certificate of use and occupancy. Such activities were not acts to
enforceajudgment. Similarly, becauser evocation of thecertificateof occupancy would
not have transferred “possession ...or... control over the property” to the defendants,
their actionswere not stayed under 8362(a)(3).

Section 362(a) also staysthecreation, per fection or enfor cement of alien against



property of the estate, 8362(a)(4), or property of the debtor , 8362(a)(5), to secure a
pre-petition claim. The defendants judgment liens were created and perfected
prepetition, and the debtors allege no post-petition actions of the defendants that
should be construed asan attempt to enfor cetheir judgment liensagainst theproperty.
Nor do the debtors allege any post-petition conduct of the defendants that would
trigger the stay under 8362(a)(6), as an act to “collect, assess, or recover” ther
prepetition claims against the debtor. Theremaining subsections of 8362(a) relateto
setoff rightsand tax court proceedingswhich areirrelevant to the circumstances here
presented.

Thecourt concludesthat, under theplain language of 8362(a), theactionstaken
by the defendants in questioning and asserting the impropriety of the Town’s
proceduresin issuing, post-petition, the certificate of occupancy for the property were
not subject to the automatic stay provisions of 8 362(a). The debtors have submitted
no decisional authority tothe contrary. Thedebtorsarenot entitled tojudgment asa
matter of law.

V.

I n accor dance with the foregoing discussion, the debtors’ motion for summary
judgment ishereby denied. Although the defendants, asnon-attor neysappearing pro
se, failed tofileacross-motion for summary judgment, wherethereisnoissueastoany
material fact “it ismost desirablethat the court cut thr ough mer e outwor n procedur al
nicetiesand makethe samedecision aswould have been made had thedefendant made

a cross-motion for summary judgment.” Local 33v. Mason Tenders District Council




of Greater New York, 291 F.2d 496, 504 (2™ Cir. 196l). “District [and bankruptcy]

courtsarewidely acknowledged to possessthe power to enter summary judgment sua
sponte.... [A] court need not give notice of itsintention to enter summary judgment
against a non-moving party.... when a summary judgment motion has in fact been
made, because the parties arethen on notice that ultimate issues are before the court.
Thus, aslong as some party has made a motion for summary judgment, a court may
grant summary judgment to a non-moving party, provided that party has had a full
and fair opportunity to meet the proposition that thereisno genuineissue of material

fact tobetried.” First Financial |nsurance Co. v. Allstate Interior Demolition Corp.,

193 F.3d 109, 114-15 (2d Cir. 1999)(citations omitted). Accordingly, summary
judgment isgranted to the defendants, and the plaintiffs complaint will be dismissed.
Itis

SO ORDERED.

Dated at Hartford, Connecticut this day of October, 2000.

ROBERT L. KRECHEVSKY
UNITED STATESBANKRUPTCY JUDGE
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JUDGMENT

Thisaction cameon beforethecourt, HonorableRobert L. Krechevsky, United
States Bankruptcy Judge presiding, and the plaintiffs motion for summary judgment
having been denied, and summary judgment having been entered for the defendants
by the court’sruling of even date, it is

ORDERED AND ADJUDGED that the plaintiffs take nothing and that the
action be dismissed on the merits.

Dated at Hartford, Connecticut, this day of October, 2000.

ROBERT L. KRECHEVSKY
UNITED STATESBANKRUPTCY JUDGE



